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FOREWORD

In accordance with the Government’s commitment to review the effectiveness of the
Fish Resources Management Act 1994 (FRMA) in achieving its objectives, a
Committee was established to review the FRMA in association with stakeholders and
the community.

I have pleasure in releasing the Review Committee’s draft report for public comment.
The report follows a period for public submissions and meetings with key stakeholder
groups.

Before Government receives and considers a final report it is important to obtain and
consider the views of stakeholders and of the WA community. Accordingly, I have
approved a public consultation period until 16 February 2007.

At this time, I neither support nor oppose the recommendations of the Committee
contained within this draft report. I will await feedback from the public comment
period and the Committee’s subsequent final report. Subject to my consideration of
the final report, it may form the basis of drafting instructions for an Amendment Bill
for the Fish Resources Management Act 1994.

I encourage you to provide comments on the Committee’s draft report.

HON JON FORD JP MLC
MINISTER FOR FISHERIES



MAKING A SUBMISSION

Submissions on this draft report are welcome until 16 February 2007 and should be
addressed to:

Executive Officer

Ministerial Review Committee
Reply Paid 61461

Locked Bag 39

CLOISTERS SQUARE

WA 6850

Or by email to: rburrows@fish.wa.gov.au
Or online at: www.fish.wa.gov.au

When making a submission, please reference the particular Part or Section, or
recommendation you wish to comment on.

Further copies of this report are available from the Department of Fisheries, or from
its website at: www.fish.wa.gov.au. For further information, please contact the
Executive Officer, Rae Burrows on (08) 9482 7238.



SUMMARY OF RECOMMENDATIONS

With respect of the Department of Fisheries’ proposed amendments to the FRMA, as
outlined in its discussion paper, the Committee’s responses are as follows:

1. Amendments with Significant Responses

(highlighted in tan in the matrix, see also Section 3 ‘Key Policy Issues’)
Some of the proposed amendments attracted considerable discussion and concern.
The Committee has provided further discussion of these issues in Section 3. In
summary, its recommendations are as follows:

1.1 Overlapping legislation (reference numbers 1, 2, 10, 51, 52, 53, 54, 56, 114)

The Committee supports the proposed amendments that will ensure complementarity
with the proposed Biodiversity Conservation Bill (BCB), and ensure that the
Department of Fisheries can effectively manage for aquatic conservation and
ecological sustainable development, and to deliver appropriate services on behalf of
other agencies. Specifically, it supports the proposed amendments as described in
matrix reference numbers 1 (objects), 10 (order may prohibit fishing), 56
(conservation of threatened species), and 114 (Minister may prohibit activities that
pollute waters).

The Committee supports the proposed amendments to reference numbers 51 (species
of fish may be prescribed as noxious fish), 52 (noxious fish must not be kept or
brought into the State), 53 (requirements relating to noxious, diseased or prohibited
fish) and 54 (new section dealing with the movement of live fish).

1.2 Definition of ‘fish’ (reference number 2)

The Committee recommends that consideration be given to reviewing the definition
of “fish” to exclude the elements that have historically not been part of the
Department of Fisheries’ operations.

1.3 Customary fishing (reference numbers 17 —20)

The Committee supports the proposed amendments and provisions related to
customary fishing and as described in matrix reference numbers 17 (management of
fisheries), 18 (new section providing power for allocation and reallocation of shares),
19 (general contents) and 20 (management plan — authorisations).

1.4 Secure rights (reference number 1)

The Committee supports the proposed amended and expanded Objects of the FRMA
(reference number 1) without the insertion of a secondary Object that specifically
states that persons authorised to carry out fishing pursuant to a managed fishery
management plan should have secure rights in the fishery (as proposed by WAFIC
and WRLC).

1.5 _Advisory committees (reference number 9)

The Committee recommends that further consideration be given to the establishment
of statutory management advisory committees for either sectors, regions, or for
specific fisheries.




1.6 "Who can object? (section 146 of FRMA)
The Committee recommends that further consideration be given to options for
expanding the “affected persons” provisions in the existing Act.

1.7 _Aquaculture leases (Part 8 of the FRMA amendments)

The Committee recommends that consideration be given to amending the “better
interests” test for the grant of an aquaculture lease from the “better interests of the
industry” to the “better interests of the community”.

The Committee also recommends that this provision be amended to clarify that the
licensee only “owns” the fish the subject of the licence.

1.8 Management plans (Part 6 of the FRMA amendments)
The Committee recommends that amendments to Part 6 of the FRMA should include
powers:
a) for the Executive Director to set sustainable harvest levels for fisheries
resources; and
b) for appropriate bodies to be established to hold and manage “rights” and funds
(for the purchase of “shares’) on behalf of recreational and customary fishers
respectively.

2. Amendments with Mixed Responses

(highlighted in green in the matrix, see also Section 4 ‘Other Issues’)
There has been a mixed response to some proposed amendments with some
submissions supporting, and others not supporting the proposal. The Committee has
considered the submissions, sought further clarification where required, and come to
the views described in Section 4. In summary, the Committee’s responses to these
matters are:

2.1 Meaning of WA Waters (reference number 3)

The Committee supports the proposed amendment with respect to the definition of
“WA waters”. The Committee also recommends that “Fisheries Officer/s” throughout
the FRMA be retitled to “Fisheries and Marine Officer/s”.

2.2 Order may prohibit fishing (reference number 10)

The Committee supports the proposed amendment with the inclusion of the
requirement for all sectors covered by the relevant management plan to be consulted
before a s43 order is made.

2.3 Class of fish may be prescribed as protected fish (reference number 11)
The Committee supports the proposed amendment with the broadening to cover all
classes of fish for all sectors.

2.4  Commercially protected fish (reference number 12)

The Committee supports the proposed amendment with the inclusion of a defence if a
person can show that the “protected” fish on commercial fishing boats, or on premises
selling fish, were taken legally in an Australian Government fishery or a fishery in
another state (e.g. South Australia).




2.5  General penalty — combined catch (reference number 16)

The Committee supports the first and second parts of the proposed amendment, as
long as it is clarified that part 2 of the proposed amendment does not apply when a
person admits to the offence.

2.6  Management of fisheries (reference number 17)
The Committee supports the proposed amendments to reference number 17 with the
inclusion of the “compensation principle in the list of IFM principles.

2.7 Management plan — authorisations — Recreational Fishing Licences (reference

number 20)

The Committee supports the first three parts of the proposed amendment.

With respect to the next three parts, the Committee recommends that:
a) there should be a mechanism through which objections to the grant of RFLs
can be made (see section 3.7);
b) RFL holders should be able to apply for a variation under certain
circumstances; and
c) some parts of the associated entitlements (but not the licence itself) of RFLs
(e.g. tags) should be able to be transferred.

2.8 How an interim managed fishery becomes a managed fishery (reference

number 30)

The Committee recommends that this provision should relate to all sectors and
fisheries the subject of a management plan.

2.9  General penalty (reference number 35)
The Committee supports the proposed amendments.

2.10  Grant of aquaculture licence (reference number 41)
The Committee supports the proposed amendments.

2.11 Penalty for contravention of lease conditions (reference number 45)
The Committee supports the proposed amendment.

2.12 Bonds and liability for costs (reference number 46)
The Committee supports the proposed new provision with the broadening of the range
of options in addition to the power to demand a bond.

2.13  Designated fishing zones (reference number 55)
The Committee supports the proposed amendment.

2.14  Register (reference number 58)
The Committee supports both parts of the proposed amendment.

2.15 Transfer on death of holder (reference number 59)
The Committee supports the proposed new provision.

2.16 Renewal after expiry (reference number 60)
The Committee is unclear of the policy rationale behind the proposal for the extension




of the renewal period to 12 months, and recommends that further justification be
provided by the Department of Fisheries.

2.17 Temporary transfer of entitlement (reference number 62)
The Committee supports the proposed amendment.

2.18  Variation (reference number 63)
The Committee supports the proposed amendment.

2.19 Miscellaneous offences (reference number 70)

The Committee supports the proposed amendment. It also recommends that an
additional general offence be created for not returning unwanted fish to the water as
soon as possible.

2.20 False statements in applications (reference number 75)
The Committee supports the proposed amendment with the inclusion of “returns”
throughout the amended provision.

2.21  Warrants — high value species (reference number 78)
The Committee supports the proposed amendment related to warrants.

2.22  Other powers of fisheries officers (reference number 81)
The Committee supports the proposed amendments to this provision.

2.23  Liability of officers for offence by body corporate (reference number 87)
The Committee supports the proposed amendment, with the inclusion of a definition
of “corporate body” in the Interpretation section of the Act.

2.24  Responsibility of adults (reference number 88)
The Committee supports the proposed amendment with the inclusion of a definition of
“in possession of” in the Interpretation section of the Act.

2.25 Evidence of scientific matters (reference number 95)
The Committee supports the proposed amendment with the specific inclusion of DNA
evidence in the provision.

2.26  Additional penalties based on ten times value of fish (reference number 100)
The Committee supports the proposed amendment.

2.27  Court may prohibit person (reference number 103)
The Committee supports the proposed amendment.

2.28 Giving of notice (reference number 105)

The Committee recommends that the period of time for which an infringement may
be issued be amended to 45 days after the Fisheries Officer becomes aware of the
offence.

2.29  Fisheries Research and Development Fund (reference number 106)
The Committee supports the proposed amendment, with the following additions:
a) the Fund to be credited funds allocated to the recreational and customary
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sectors for reallocation purposes;

b) the Fund to be a source of funds for the purchase of shares by the recreational
and customary fishing sectors; and

c) ‘aquaculture’ to be included as a potential beneficiary of the Fund.

2.30 Confidentiality (reference number 111)

The Committee recommends that a head power be drafted to prescribe alternate
methods for ensuring the confidentiality of fishers when catch and effort data are
released.

2.31 Regulations — other licences (reference number 115)
The Committee supports the proposed amendment.

2.32  Regulations — miscellaneous (reference number 116)
The Committee supports the proposed amendments with the inclusion of the
following powers:

a) enabling barter and exchange by customary fishers;

b) regulating customary fishing;

c) requiring data to be provided by the recreational fishing sector; and

d) allowing registration of fish dealers and receivers.

It also recommends that holders of Commercial Fishing Licences (CFL) may obtain a
RFL under prescribed (rather than “certain”) conditions, so that these must be
specified in the Regulations.

3. Recommendations from General Comments

(not reflected in the matrix — see table 2, Volume 2)
There have been a large number of respondents who have provided comments or
suggestions on sections of the FRMA which have not been described in the matrix.
Some of these are outside the Committee’s terms of reference. The Committee has
considered the others and their recommendations are as follows:

3.1 Designated Fishing Zones (sections 109 and 112 of FRMA)
The Committee recommends that the word “Governor” be replaced with “Minister” in

s 109(1), and that the Regulations clearly identify both commercial and recreational
DFZs.

3.2 Agquaculture (sections 93 and 97 of FRMA)
The Committee recommends that the issue of renewal of aquaculture leases be
considered in line with the proposed new pearling legislation.

3.3 Management plans (section 65 of FRMA)
The Committee recommends that further consideration be given by the Department of
Fisheries to the issue of the Minister revoking management plans.

11



4. Amendments with Public Support or No Comments

(No highlighting in the matrix)
In a number of cases submissions from the public have substantively supported the
proposed amendments, or there have been no comments from either the public or
from the Committee. In these cases (ie, all amendments other than those identified in
(1), (2) and (3) (above)), the Committee supports the proposed amendments.
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1. INTRODUCTION

1.1 About the FRMA

The 1994 Fish Resources Management Act (FRMA) replaced the 1905 Fisheries Act.
Features of the new Act included an increased level of security and protection for
fishers, and more formal requirements for consultation with stakeholders.
Conservation of the marine ecosystem and sustainability of fish stocks was also
emphasised within the Act.

A number of provisions dealt with this matter specifically — for example, the creation
of fish habitat protection areas for the conservation and protection of fish and fish
breeding areas, or for the management of activities relating to the appreciation and
observation of fish; powers to declare and control noxious fish; and the provision of
power for the Minister to make orders to prohibit activities that may potentially
pollute waters.

The objects of the current Act are to conserve, develop and share the fish resources of
the State for the benefit of present and future generations with particular emphasis on:

e conservation of fish and protection of their environment;

e the exploitation of fish in a sustainable manner;

e the management of fishing, aquaculture and associated industries, and aquatic
ecotourism;

e the development of commercial and recreational fishing and aquaculture;
achieving optimum economic and social benefits for the community from the
exploitation of fish resources;
fish resource allocation between users;
controlling foreign interests in fishing, aquaculture and associated industries;
and

e the management of fish habitat protection areas and the Abrolhos Islands
Reserve.

The Department of Fisheries notes that the Act has provided a firm foundation for
modern fisheries management. However, it is now considered, 12 years from its
inception, to be too narrow in concept to support the rapid changes that are, and will
be, occurring to management methods.

The implementation of new initiatives such as Integrated Fisheries Management, the
Aboriginal Fishing Strategy, and the changing emphasis in Natural Resource
Management generally require a reconsideration of the Act. Increasing levels of
organised crime have also resulted in the requirement to strengthen the fisheries
compliance regime.
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1.2  About the Review

The drafting of instructions for amendments to the FRMA commenced in early 2005,
with a Cabinet Submission seeking approval to draft amendments prepared in
September 2005. The Minister for Fisheries did not proceed with the Cabinet
Submission when the Hon Murray Criddle MLC moved a motion in Parliament to
appoint a Select Committee of four Members to inquire and report on the
effectiveness of the FRMA in conserving, developing and sharing the fish resources
of the State for the benefit of present and future generations.

The motion was subsequently withdrawn on the basis that a review committee was
established by the Minister to review the Act and report on its effectiveness.

This Committee consists of:

Hon Matt Benson JP MLC — Chairman;
Max Ball;

John Newby; and

Heather Brayford.

The Department of Fisheries provides the executive support for the group.

The Terms of Reference for the Committee are:

1. to inquire into and report on the effectiveness of the FRMA in conserving,
developing and sharing the fish resources of the state for the benefit of present
and future generations;

2. to inquire into and report on the effectiveness of the FRMA in the protection
of fish habitats and aquatic biodiversity; and

3. in the context of the FRMA, report on any other matters of significance arising
from the review process.
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2. THE REVIEW PROCESS

2.1 The Committee’s approach

A key part of the review process has been to facilitate discussion and input on issues
and proposed amendments. The Department of Fisheries released a Discussion Paper
in April 2006 which outlined a large number of proposed amendments to the Act.
Public comments were subsequently sought on the Discussion Paper and these
comments and submissions have informed the Committee’s deliberations and draft
report.

In addition, and following the release of the Discussion Paper, the Committee met
with peak stakeholders including Recfishwest, the Aquaculture Council of WA, and
the Conservation Council of WA. The Committee was also briefed by the Department
of Environment and Conservation formerly the Departments of Conservation and
Land Management, and Environment Protection), and the Department of Agriculture
and Food on technical aspects of the proposed Biodiversity Conservation and
Biosecurity and Agriculture Management bills respectively.

In addition, the Committee received a briefing from the Department of Fisheries on
new fisheries management policy directions including ecologically sustainable
development, Integrated Fisheries Management, and the Aboriginal Fishing Strategy.
Separate discussions were also held between the Department of Fisheries and the WA
Fishing Industry Council, and between the Department and representatives from a
number of indigenous organisations including the Goldfields Land and Sea Council,
the Kimberley Land Council and the Yamatji Maripa Barna Baba Aboriginal
Corporation. The outcomes from these discussions were reported back to the
Committee for its further consideration.

In compiling this draft report, the Committee has taken into account:

e the content of written submissions, in response to the Department of Fisheries’
Discussion Paper;
feedback from and discussions with stakeholder groups;
changes in fisheries management policies over time, as advised by the
Department of Fisheries;

e changing expectations of stakeholders for consultation and involvement in
decision making;
amendments to existing legislation and proclamations of new Acts; and
increased risk of organised crime, and of illegal foreign fishing.

While the review has highlighted a number of areas in which the performance of the
1994 Act can be improved, it has also been able to identify and confirm some of the
Act’s strengths and areas in which the Act has functioned well since its introduction.

2.2  Consultation and Submissions

A total of 34 submissions were received on the Department’s Discussion Paper. Of
these, 31 per cent were from Australian Government and State government agencies,
38 per cent from individuals and industry bodies, and the remainder were from peak
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bodies and advisory committees. A full list of respondents is provided at Table 4,
Volume 2.

The number of submissions received and the broad cross section of the community
from which they originated, has provided useful guidance for the development of this
draft report.

As may be expected, a number of the comments received from groups and individuals
were primarily about operational or policy issues. To the extent possible, they have
informed the Committee about the operation of the current Act (see above). However,
these are essentially outside the scope of this review process, so have been forwarded
to the Department of Fisheries for its information. They are also included for
completeness and as relevant, in the matrix of proposed amendments (“the matrix”) in
Volume 2. For ease of reference, the matrix is based on the matrix provided in the
Department of Fisheries’ Discussion Paper.

The remaining comments have been incorporated either into the matrix, or if the
comment does not refer to a particular provision, in the “General Comments” section
in Table 2, Volume 2.

The Committee has considered these public comments and formed its response based
on the level of support or otherwise for the proposed amendment; and, where there
has been different responses to a proposed amendment, on discussions within the
Committee often based on further advice gained from a relevant authority.

Where there has been considerable discussion and different responses to a proposed
amendment, the issue has been dealt with in more detail in Part 3 of this volume
“Key Policy Issues”.

Where there have been relatively minor concerns (either through public submissions
or by the Committee) with proposed amendments, then the Committee has considered
further minor changes to the proposed amendment. Recommendations are presented
in Part 4 “Other Issues”.

Where a proposed amendment has attracted no public comment, the Committee has
considered the proposal and usually supported the amendment. In addition, in
instances of unanimous support by both the public and the Committee for a particular
amendment, the proposed amendment has been supported.

16



3. KEY POLICY ISSUES

3.1 Proposed Objects and ‘Overlapping’ legislation

Agquatic conservation and the Biodiversity Conservation Bill

The Committee received a number of submissions, most notably from the
Conservation Commission, the Conservation Council of WA, and from the
Department of Environment and Conservation (DEC), about the role of the
Department of Fisheries in aquatic biodiversity conservation and relationship of the
FRMA with the proposed Biodiversity Conservation Bill (BCB).

The submissions generally contended that the BCB, when enacted, should be the
overriding legislation providing the biodiversity framework for Acts like the FRMA.
They suggested that a single Biodiversity Commission be set up to determine
objectives and performance measures for management agencies such as DEC, the
Department of Fisheries, the Department of Agriculture and Food, and the Forests
Products Commission (FPC).

Further, they suggested that the Department of Fisheries may be better reconstituted
as a “Fisheries Products Commission” similar to the FPC, as the potential for a
conflict of interest in a single organisation responsible for both production and
conservation of a resource could be high. Because of this philosophical difference in
understanding of the intent of the various legislations, respondents such as the
Conservation Council have had issues with the proposed new or amended objects of
the FRMA, the definition of fish (see 3.2 below), and with proposed provisions
seeking to manage the interactions with other aquatic fauna.

The Committee’s task is to review the effectiveness of the FRMA in conserving,
developing and sharing the State’s fish resources. Conservation and development of
fish resources requires protection of fish habitats — this is already reflected in the 1994
Act.

The Committee has noted and acknowledges the proposals within the BCB and
possible overlap with the FRMA. From the Committee’s perspective, there is no
certainty around the scope and content of the BCB nor the FRMA and the Committee
is not in a position to make recommendations in this regard. The Committee
recognises the need to protect aquatic biodiversity and to ensure that the broad suite of
conservation legislation is complementary and minimises the risk of legislative gaps.
It considers that environmental assessment and ecosystem-based management are
integral components of modern fisheries management practices. It also acknowledges
that the Australian Government Environment Protection and Biodiversity
Conservation Act 1999 has specific ecological sustainable development assessment

requirements which include an assessment of both target and non-target species and
fish habitats.

The Committee must provide advice on the effectiveness of the current FRMA as it
relates to fish resources and their habitats. The Committee also notes that the BCB is
likely to apply only out to the three nautical mile State boundary, whereas the FRMA
has application within the entire 200 nautical mile Australian Exclusive Economic
Zone as a result of agreements with the Australian Government. The management of
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fisheries and protection of their habitats under the FRMA is therefore required out to
200 nautical miles.

Ultimately decisions around the scope of the FRMA legislation and inclusion of fish,
or otherwise, in the BCB is a matter for Government. Similarly, decisions around
governance structures and institutional arrangements for the management of
biodiversity (including fish), is a matter for Government.

However, in the absence of direction to the Committee in this regard, and given the
current legislative framework (without the BCB being enacted) the Committee
supports the proposed amendments to the Objects of the FRMA (matrix reference
number 1) and to the other related provisions (for example matrix reference numbers
2, 10, 56, 114) to ensure the sustainable management of fish and their habitats out to
200 nautical miles.

Recommendation:

The Committee supports the proposed amendments that will ensure complementarity
with the BCB, and ensure that the Department of Fisheries can effectively manage for
aquatic conservation and ecologically sustainable development. Specifically, it
supports the proposed amendments as described in matrix reference numbers 1
(objects), 10 (order may prohibit fishing), 56 (conservation of threatened species), and
114 (Minister may prohibit activities that pollute waters).

Noxious fish and the Biosecurity and Agriculture Management Bill

It is understood that the proposed Biosecurity and Agriculture Management Bill
(BAMB) will largely replace Part 9 of the FRMA which deals with “noxious fish”.
The Bill focuses on border biosecurity and biosecurity within the State and will serve
to categorise, exclude, eradicate or manage declared terrestrial or aquatic pests.

While there may be some overlap between the FRMA and the BAMB, the Committee
is keen to retain the provisions proposed by the Department of Fisheries related to
declaring and translocation of noxious fish (matrix reference numbers 51-54). These
can then be considered by Parliamentary Counsel during the drafting of the FRMA
Amendment Bill to ensure the legislation is complementary and supplementary to the
BAMB, and there are no legislative gaps that may put at risk the conservation of
endemic aquatic species and habitats of Western Australia.

Recommendation:

The Committee supports the proposed amendments to reference numbers 51 (species
of fish may be prescribed as noxious fish), 52 (noxious fish must not be kept or
brought into the State), 53 (requirements relating to noxious, diseased or prohibited
fish) and 54 (new section dealing with the movement of live fish).

Delivery of services

As a result of the Machinery of Government review of the WA Government in 2001
and to increase efficiency, cost-effectiveness and a greater integration of marine
management agencies, the Department of Fisheries now delivers at-sea services on
behalf of the Department of Planning and Infrastructure, and a range of fisheries
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management and compliance services to other State and Australian Government
agencies.

Accordingly, the Department of Fisheries is proposing to amend its objects to “enable
the delivery of services on behalf of Government in the aquatic environment” (matrix
reference number 1). The Committee understands that the government is keen to
instigate a whole-of-government approach to maximise efficiency and cost-
effectiveness. For this reason, it considers that the FRMA should provide scope for
the Department to deliver a broader range of at-sea and other services in the future if
required. It therefore endorses the broadening of the Objects to reflect this potential.

Recommendation:
The Committee supports the proposed amendments to, or the new objects described in
reference number 1 of the matrix.

3.2 Definition of ‘fish’

Some submissions (for example the Conservation Commission and the Conservation
Council) proposed that potential overlap between the FRMA and other legislation
such as the BCB, may be avoided if the definition of “fish” in the FRMA was
restricted to those animals targeted by fishing activities.

The current FRMA defines fish as “an aquatic organism of any species (whether alive
or dead) and includes —
e the eggs, spat, spawn, seeds, spores, fry, larva or other source of reproduction
of offspring of an aquatic organism; and
e apart only of an aquatic organism (including the shell or tail),
but does not include aquatic mammals, aquatic reptiles, aquatic birds, amphibians or
(except in relation to Part 3 and Division 1 of Part 11) pearl oysters.”

The proposed amendments include a broadening of the definition to include “live
rock and live sand”. In addition, it is proposed that “pearl oysters” specifically
excluded in the existing definition should be only pearl oysters of the species
Pinctada maxima (matrix reference number 1).

As the Committee understands it, the rationale for the current definition and proposed
amendments is to enable the Department of Fisheries to regulate the take of, and
interaction with, non-targeted aquatic species, and to control the take of material for
the aquarium industry — a relatively recent activity in the aquatic environment.

The issue with the current definition of fish is its breadth. Seagrasses and mangroves
are “‘aquatic organisms”, as are stygofauna and lacustrine macro-fauna. In theory and
at its extreme, a company mining coal in Collie could be considered to require a
commercial fishing licence due to the fact it is mining fossil aquatic vegetation (ie
coal). This is clearly not the intent of the FRMA.

While the Committee appreciates the complexity of determining the scope of the
definition, it appears prudent to, at least, review the definition with a view to
removing those elements which historically have not been within the specific ambit of
the Department of Fisheries (e.g. mangrove management).
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In framing this view, the Review Committee is cognisant that many marine animals
and plants have planktonic larval stages which result in wide-ranging distributions.
These various representations of the life cycles must be managed to ensure the
sustainability of the species and hence must continue to be included in the FRMA
definition.

Recommendation:

The Committee recommends that consideration be given to reviewing the definition
of “fish’ to exclude the elements that have historically not been part of the Department
of Fisheries’ operations (e.g. freshwater flora).

3.3 Customary fishing

There was concern from some indigenous respondents that the proposed deletion of
s.6 in the existing Act will dilute their rights.

Although not yet formally announced, the Committee understands that the Minister
has expressed support for the Aboriginal Fishing Strategy developed by the
Department of Fisheries and which includes a number of customary fishing principles.
These principles have been reflected in the proposed amendments, and include:

e that customary fishing “applies to persons of Aboriginal descent who are fishing
in accordance with the traditional law and custom of the area being fished,; and
fishing for the purpose of satisfying personal, domestic, ceremonial, educational
or non-commercial communal needs’’;

e that customary fishing is not limited to “traditional” fishing gear, species or
methods, but any fishing gear or methods of fishing which are destructive or
threaten sustainability and the take of threatened species must be subject to
management to ensure sustainable fishing practices;

e that customary fishing is recognised as a positive existing right which has priority
over other fishing sectors, including recreational and commercial; and

e that customary fishers are recognised as a distinct sector and will be given the
same level of engagement in fisheries consultative and management processes as
the commercial and recreational sectors.

The Committee believes that the proposed provisions and amendments outlined in
Part 6 (matrix reference numbers 17 - 20) adequately address the requirements of
customary fishing. The principle of customary access rights as a priority over all
other fishing access is enunciated in reference number 17, while the power for the
Minister to allocate shares to the sector, is provided in a proposed new section
described in reference number 18.

The commitment to give the sector similar levels of recognition and engagement
opportunities to the recreational and commercial sectors is reflected in reference
numbers 19 and 20 where proposed amendments have broadened the powers for
management plans to be developed for all sectors and provided the flexibility in the
future for the Executive Director to issue authorisations for the management of
customary fishing — if required.

Indigenous groups were also concerned that the Aboriginal Fishing Strategy
recommendation to establish an Indigenous Fishing Fund which could be drawn upon
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to help fund the purchase of commercial fishing enterprises by indigenous
communities or groups, was not covered in the proposed amendments to the FRMA.
The Committee understands that if the initiative proceeds, the framework will be
established under more appropriate industry and training legislation — as required by
the State Solicitors’ Office.

Recommendation:

The Committee supports the proposed amendments and provisions related to
customary fishing and as described in matrix reference numbers 17 (management of
fisheries), 18 (new section providing power for allocation and reallocation of shares),
19 (general contents) and 20 (management plan — authorisations).

3.4 Secure rights

The commercial fishing industry has been requesting increased security of rights for
some time in order to plan their business and provide comfort to financial investors,
and to provide a mechanism for compensation when fishers rights are removed for
purposes unrelated to sustainability.

This position is supported in the submissions from the WA Fishing Industry Council
(WAFIC) and from the Western Rock Lobster Council (WRLC). Specifically, the
submissions argue that the legislation should be amended by:

a) the insertion of a secondary Object that specifically states that persons
authorised to carry out fishing pursuant to a managed fishery management
plan should have secure rights in the fishery; and

b) the consideration of compensation for licensed fishermen who suffer a
demonstrable financial loss from the reallocation of resources from one user
group to another.

In relation to a), the Committee notes that the notion of “secure rights” is not
elucidated within the WAFIC submission. One could argue that the current and
proposed legislation provides a level of security and protection for fishers through
rights of renewal for all licence holders (subject to them abiding by the rules), a new
proposed provision clarifying the right to bequeath one’s authorisation, and through
the FRMA Register which identifies all commercial licences, permits, security
interests and convictions, and was set up to provide security and comfort to investors
in the commercial fishing industry.

The Committee is not in a position, based on the information available, to comment
on the scope and level of “secure rights” suggested by WAFIC and the WRLC.
Accordingly, the Committee is unable at this time to support the new secondary
Object proposed by these bodies.

In relation to b), the Committee notes that the State is not obliged to pay
compensation to any person for any act by which the State acquires a person’s
property, in the absence of legislation that provides to the contrary.

However, through custom and practice, where there has been a change to access to

fish stocks for purposes other than sustainability, successive Governments have
usually offered a form of compensation through the buy back of fishing

21



authorisations. The Voluntary Fisheries Adjustment Scheme has been continued to
support the reduction of commercial fishing effort. Recent amendments to the Fishing
and Related Industries Compensation (Marine Reserves) Act 1997 will provide for a
further avenue for commercial fishers excluded from areas within Marine
Management Areas and Fish Habitat Protection Areas to seek compensation.

Recommendation:

The Committee supports the proposed amended and expanded Objects of the FRMA
(reference number 1) without the insertion of a secondary Object that specifically
states that persons authorised to carry out fishing pursuant to a managed fishery
management plan should have secure rights in the fishery (as proposed by WAFIC
and WRLC).

3.5 Advisory committees

Part 4 of the FRMA establishes (or continues) three specific advisory bodies (namely
the Rock Lobster Industry Advisory Committee, the Recreational Fishing Advisory
Committee, and the Aquaculture Development Council), general fishery management
advisory committees, and other ad hoc Ministerial advisory committees. The three
major advisory bodies not only are specifically identified within the Act, but also their
membership and functions are outlined. While this serves to give the maximum
“weight” to these bodies, it also limits flexibility to respond to changing community
and industry expectations and needs for consultative frameworks.

Changes such as membership of the Committee or an extension or change in the
function must occur through a legislative amendment — which can require a
considerable period to enact. The Department’s proposal is to deal with this issue by
limiting the details that are specified in the primary legislation, and providing the
Minister (on the advice of industry and the Department) the power to set up any
advisory committee, its membership, functions and chairs.

The Committee notes that there were a number of submissions to the Department’s
Discussion Paper on this proposed amendment (matrix reference number 9), in which
concern was expressed about the removal of specific advisory committees from the
legislation and their replacement with a more generic provision. The Committee
acknowledges the benefit of flexibility in the legislation to meet future needs and
changing circumstances.

However, given the move to integrated fisheries resource management, the benefit of
specifying particular committees to ensure appropriate consultation across sectors is
also recognised. The Committee therefore recommends that the need for the
establishment of statutory management advisory committees for either sectors,
regions, or for specific fisheries, be further considered by the Department of Fisheries.

Recommendation:

The Committee recommends that further consideration be given to the establishment
of statutory management advisory committees for sectors, for regions, for specific
fisheries, or fisheries management purposes.
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3.6 Who can object?

The State Administrative Tribunal (SAT) was established in Western Australia in
2005 as an independent body that reviews a range of administrative decisions.
Individuals, businesses, public officials and vocational boards can bring before the
SAT many different types of applications related to civil, commercial and personal
matters. The main objectives of the Tribunal in dealing with matters within its
jurisdiction are:
e to achieve the resolution of questions, complaints or disputes, and make or
review decisions, fairly and according to the substantial merits of the case;
e to act as speedily and with as little formality and technicality as is practicable,
and minimise the costs to parties; and
e to make appropriate use of the knowledge and experience of tribunal
members.

The SAT was established by the State Administrative Tribunal Act 2004 and the State
Administrative Tribunal (Conferral of Jurisdiction) Amendment and Repeal Act 2004
(Conferral Act). The Conferral Act refers to more than 130 existing Acts of
Parliament, known as enabling Acts. The enabling Acts (like the Fish Resources
Management Act 1994) give the SAT the jurisdiction to make decisions on specific
matters. The enabling laws indicate who can apply to the SAT.
In the FRMA, section 146 identifies these applicants as “affected persons” and sets
out who can appeal a decision through the SAT to be (generally):
e aperson who applied for and was refused an authorisation;
e a person who applied for a transfer of an authorisation and the proposed
transferee;
a fish processor who is likely to be significantly affected by a decision; or
an aquaculture licensee who is likely to be significantly affected by a decision.

The Committee has received submissions from Recfishwest and the Recreational
Fishing Advisory Committee, seeking legislative amendment such that other parties
may object to certain decisions. For example, it is noted that a recreational fisher who
may consider themselves affected by the grant of an aquaculture lease in an area of
coastal waters, is not able to apply to the SAT for a review of the decision.

The Committee considers with Integrated Fisheries Management, and the proposed
recognition of all sectors in amendments to Part 6 of the FRMA, that it would be
appropriate for all sectors to have access to the SAT to review relevant decisions. The
Committee acknowledges the possible complexities and workload implications of
such a move with respect to both the SAT and the Department of Fisheries. However,
it is of the view that the matter deserves further consideration.

One option may be to amend s146 so that prescribed recognised bodies (eg peak
bodies) can be heard in the SAT, with individuals having the right to “object” to
decisions through these recognised bodies. While this is a possibility, the Committee
acknowledges that submissions to a recent review of legislative arrangements for
aquaculture suggested that broadening the opportunities for objections would greatly
increase the timeframes for decisions and hence risk a significant downturn in
aquaculture businesses. This view needs to be considered in determining a way
forward on the matter.
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Recommendation:
The Committee recommends that further consideration be given to options for
expanding the “affected persons” provisions in the existing Act.

3.7 Aquaculture leases

Proposed amendments to Part 8§ of the FRMA seek to provide a more flexible
arrangement for aquaculture leases that creates business opportunities and generates
financial investment in the industry.

The proposed amendments include a requirement for the grant by the Minister of an
aquaculture lease to take into account, among other things, whether the grant will be
in the “better interests” of the aquaculture industry. Some respondents believed that
the provision should be broadened to the “better interests of the community”.

The Committee is of the view that the better interests of the community should be
considered when determining whether a lease should be granted or renewed. This
consideration should be made to ensure equity in decision-making, and to better
adhere to the principles of Integrated Fisheries Management. Sectors or communities
who consider their interests are being impacted by the grant of an aquaculture lease
should have the ability to be heard and their concerns considered before the decision
is made. This issue is linked to the objections provisions outlined in section 3.6
(above). The Committee recommends that the Department of Fisheries considers this
further.

The Committee agrees also with the public proposal that licensees should only “own”
the fish within a lease that are subject of the licence (eg mussel producers do not
‘own’ rock lobster puerulus that settles on the mussel frames).

Recommendation:

The Committee recommends that consideration be given to amending the “better
interests” test for the grant of an aquaculture lease, from the “better interests of the
industry” to the “better interests of the community”. The Committee further
recommends that this provision be amended to clarify that the licensee only ‘owns’
the fish the subject of the licence.

3.8 Management plans

The proposed amendments to Part 6 of the FRMA (Management of fisheries) enable
the development of management plans for a sector or multi-sectors (eg a management
plan for rock lobster management that considers the commercial and recreational
sectors), a single species (e.g. rock lobster), or a number of species, or a region (eg a
management plan for the Kimberley) or a number of regions. This will allow more
flexible and efficient management according to IFM principles.

While the Committee, like most of the respondents to these proposed amendments,

supports the general thrust of this proposal, it considers that a number of additional
powers will be required in order to ensure the IFM framework is fully supported.
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These include:

e explicit power for the CEO to set sustainable harvest levels for fisheries
resources; and

e the provision for appropriate bodies to be established to hold and manage
“rights” on behalf of recreational fishers and customary fishers respectively.
These bodies should also have the ability to “hold” and “manage” in trust
available funds for the purchase of additional “shares” of a fishery where
allocations are determined (see comments on matrix reference number 106).

On a separate matter, the Committee also notes a suggestion from WAFIC (matrix
reference number 18) that all management plans include aims, objectives, and
performance measures. It understands that this suggestion has been considered at
length by the Department of Fisheries in liaison with the commercial fishing industry,
and while the Committee considers the matter outside its purview, it also considers
that the proposed amendments to Part 6 do not necessarily exclude such matters
within a management plan.

Recommendation:
The Committee recommends that the amendments to Part 6 of the FRMA should
include powers:
e for the Executive Director to set sustainable harvest levels for fisheries
resources; and
e for appropriate bodies to be established to hold and manage “rights” and funds
(for the purchase of “shares’) on behalf of recreational and customary fishers
respectively.
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4. OTHER ISSUES

For a number of proposed amendments, there was a mixed response from
respondents. The Committee has considered these responses, sought further
clarification where required, and then developed a view, which is outlined below.

4.1 Meaning of WA Waters (reference number 3)

To ensure that aquatic resources contained in dams and ponds may be managed when
required, the Department of Fisheries has proposed that the “meaning of WA waters”
be expanded to include artificial waters. While a number of submissions were not
supportive of the proposal, the Committee considered that if the proposed amendment
was to relate to prescribed species for prescribed purposes only, the amendment
should be supported to ensure sustainable management of these particular species and
purposes.

The proposed amended provision is the first time that the term “Fisheries Officer”
appears. The term attracted considerable comments from respondents. The Committee
agreed with the suggestion contained within the public submissions that “Fisheries
Officer/s” throughout the FRMA should be replaced with “Fisheries and Marine
Officer/s. This reflects the current identification of those officers in the field.

Recommendation:

The Committee supports the proposed amendment with respect to the definition of
“WA waters”.

The Committee further recommends that “Fisheries Officer/s” throughout the FRMA
be retitled to “Fisheries and Marine Officer/s”.

4.2  Order may prohibit fishing (reference number 10)

The Committee understands that the rationale for the proposed amendment is to
clarify that the use of a s43 order prohibiting fishing is as a “quick response”
mechanism to an urgent issue. If a s43 order is likely to impact on a Management
Plan, the proposed amendment requires the Minister to consult with industry before
he makes the order (except where sustainability of the fish stock is at risk).

The Committee generally supports the requirement to consult before making such an
order. However, it also notes that the amendments to Part 6 of the FRMA now
extends Management Plans to encompass other sectors. It therefore suggests that all
sectors covered by the Management Plan which is impacted by a s43 order, must be
consulted before the order is made by the Minister.

Recommendation:

The Committee supports the proposed amendment with the inclusion of the
requirement for all sectors covered by the relevant Management Plan to be consulted
before a s43 order is made.
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4.3 Class of fish may be prescribed as protected fish
(reference number 11)

With the implementation of Integrated Fisheries Management, the Department of
Fisheries has acknowledged that different sectors are likely to be managed under
significantly different rules. For this reason it suggests that there is a need to provide a
power for the declaration of protected fish specifically for recreational fishers.

The Committee acknowledges that Integrated Fisheries Management requires a clear
recognition of the separate sectors within the legislation and agrees that s45 will
require amendments to reflect this. However, the Committee believes that the
amendment should be wider than is proposed by the Department of Fisheries. It
recommends that s45 should be rewritten to ensure maximum flexibility for all
sectors, including the customary sector.

Recommendation:
The Committee supports the proposed amendment with the broadening to cover all
classes of fish for all sectors.

4.4 Commercially protected fish (reference number 12)

Commercially-protected fish are those which cannot be taken for sale. There is
currently no offence under the FRMA for having these types of fish on commercial
fishing boats or in premises from where fish are sold. The purpose of the proposed
amendment is to close this compliance loophole.

The Committee generally agrees with the proposed amendment to this provision.
However, it acknowledges an unintended consequence of the amendment — namely
fish taken legally from a Australian Government fishery or a fishery in another state
(e.g. South Australia) but which are protected in WA state waters - risk not being
accepted by fish processors. As this is clearly not the intent of this amendment, the
Committee recommends that this is included as a defence to the offence described in
the proposed amendment.

Recommendation:

The Committee supports the proposed amendment with the inclusion of a defence if a
person can show that the “protected” fish on commercial fishing boats, or on premises
selling fish, were taken legally in an Australian Government fishery.

4.5 General penalty — combined catch (reference number 16)

There are two parts to the proposed amendment to this provision in the Discussion
Paper. The first part of the amendment relates to the determination by the Court of
the category of fish the subject of the offence. There were no substantive public
comments on this proposal, and consequently, the Committee supports this part of the
proposed amendment.

The second part of the proposal relates to people combining their catch and hence
making it difficult for compliance officers to determine who has caught what. The
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Committee supports the proposal that where two or more people have combined their
catch and the combined bag or possession limit is exceeded (or there are protected
fish amongst the catch), then all those people will be considered guilty of the offence.
However, the Committee acknowledges the public comment that everyone present
should not be charged if an individual/s admit/s to committing the offence. The
Committee suggests that the proposed amendment does not apply in these
circumstances.

Recommendation:

The Committee supports the first and second parts of the proposed amendment, as
long as it is clarified that part 2 of the proposed amendment does not apply when a
person admits to the offence.

4.6 Management of fisheries (reference number 17)

Reference 17 refers to the proposal of rewriting Part 6 (Management of fisheries) so
that it clearly applies to all sectors, with a clear recognition of Integrated Fisheries
Management. To assist Parliamentary Counsel in its drafting, the Department of
Fisheries has included some of the principles of IFM. WAFIC has noted that one of
the principles that has been agreed by Government — i.e. the consideration of
compensation where reallocation results in a demonstrable loss to a licensed fisher,
has been omitted from the list.

Even though the list of principles is presented as context for Parliamentary Counsel to
draft the legislation, the Committee agrees that all approved principles of IFM should
be included in the list.

Recommendation:
The Committee supports the proposed amendments to reference number 17 with the
inclusion of the “compensation” principle in the list of IFM principles.

4.7 Management plan — ‘authorisations’ — RFLs
(reference number 20)

The proposed amendments to this provision serve to broaden “authorisations” and
management plans to cover all sectors. There are eight parts to the proposed
amendment. The Committee supports the first three parts which relate to
authorisations and management plans for recreational fisheries.

The next three parts relate to the differences between recreational and commercial
authorisations — namely the proposal that there can be no objections made to the grant
of recreational fishing licences (RFLs), a RFL cannot be varied, and RFLs and their
associated entitlements cannot be transferred. The Committee supports the public
comments and agrees that:
(a) there should be a mechanism through which objections to the grant of RFLs
can be made (see section 3.6);
(b) holders of RFLs holders should be able to apply for a variation under certain
circumstances; and
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(c) Some parts of the associated entitlements (but not the licence itself) of RFLs
(e.g. tags) should be able to be transferred.

The proposal that provides the Executive Director power to issue authorisations for
the purposes of managing customary fishing is dealt with further in section 3.3.

The final proposal that management plans for unitised fisheries need to specify the
minimum levels of entitlement required before a licence can be operated, attracted no
comments from either the public or from the Committee.

Recommendations:
The Committee supports the first three parts of the proposed amendment.
With respect to the next three parts, the Committee recommends that:
e there should be a mechanism through which objections to the grant of RFLs
can be made (see section 3.6);
e RFL holders should be able to apply for a variation under certain
circumstances; and
e some parts of the associated entitlements (but not the licence itself) of RFLs
(e.g. tags) should be able to be transferred.
The Committee has no comment on the proposal for management plans to specify
minimum levels of entitlement required before a commercial licence can be activated.

4.8 How an interim managed fishery becomes a managed fishery
(reference number 30)

Section 63 of the current FRMA states that “an interim managed fishery can only
become a managed fishery by a new management plan being determined for the
fishery and the fishery being declared by that plan to be a managed fishery”. The
Department’s proposal in the Discussion Paper was for this provision to continue to
apply only to commercial fisheries.

While the proposed amendment to this provision attracted no comments from the
public, the Committee does not support the proposal. It considers that as the proposed
new Part 6 of the Act creates powers for a range of management plans to be
developed — including for single sector, multi-sectors; single species, multiple species;
and single region; the whole state; etc — then there should also be power for interim
management plans to be put in place for the full range of options rather than just for
commercial fisheries as is proposed. The Committee sees this as a logical extension
of the IFM process.

Recommendation:
The Committee recommends that this provision should relate to all sectors and
fisheries the subject of a management plan.

4.9 General penalty (reference number 35)

While the Department’s proposed concept of the development of a three-tiered
approach to general penalties attracted no public comments, there was some concern
about the interpretation of the level of seriousness of the failure to lodge returns in a
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timely fashion. It was suggested that returns not submitted in time should not be
considered as “fishing history” when considering allocations in the IFM process.

The Committee agrees that certain circumstances may need to be considered when
assessing the seriousness of offences, but considers this to be a policy issue outside its
terms of reference.

Recommendation:
The Committee supports the proposed amendments.

4.10 New section — fish taken in excess of quota
(reference number 38)

It is understood that the Department included this proposed new section to deal with
over runs that may occur in quota-managed fisheries. The Committee understands that
the proposed new provision deals only with the restitution to the Crown of fish taken
outside of quota. The penalties awarded by the Court for the offence of fishing over
quota will be in addition to this restitution.

Recommendation:
The Committee supports the proposed new provision.

4.11 Grant of aquaculture licence (reference number 41)

This proposed amendment was included to better reflect the factors that must be
considered by the Executive Director before he approves the granting of an
aquaculture licence. The Committee agrees that the flexibility of this provision
should be maximised to respond to changing environmental, social and economic
conditions.

Some of the other comments received on this provision were not directly concerned
with the proposed amendments. Rather, they raised the issue of the ability for
recreational fishers to object to the grant of an aquaculture licence. This matter is
dealt with in section 3.7.

Recommendation:
The Committee supports the proposed amendment.

4.12 Penalty for contravention of lease conditions
(reference number 45)

This is a proposed new provision. While the aquaculture industry commented that
there was no need for increased penalties for these matters, the Committee considers
that this is currently a gap in the legislation that needs to be rectified.

Recommendation:
The Committee supports the proposed amendment.
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4.13 Bonds and liability for costs (reference number 46)

This proposed new section provides the power for the Executive Director to require a
bond from an aquaculture licensee and for that licensee to be liable for any costs of
clean up etc as a result of that activity. While the Committee generally agrees with the
concept it suggests that other alternatives to a bond should also be considered — for
example, appropriate insurances, the appointment of a guarantor, etc — and included
as options in the provision.

Recommendation:
The Committee supports the proposed new provision with the broadening of the range
of options in addition to the power to demand a bond.

4.14 Designated Fishing Zones (reference number 55)

The proposed amendment to this provision suggests that designated fishing zones
should continue to the extent they do not conflict with a management plan for the
marine reserve in which they may operate. While there were some public comments
about this proposal, the Committee considers them to be of an operational nature and
outside the terms of reference for the Committee.

Recommendation:
The Committee supports the proposed amendment.

4.15 Register (reference number 58)

The Discussion Paper proposed two amendments to this provision in the FRMA. The
first was to enable access for prescribed prosecuting or investigating authorities to
information on the Register. The second was to provide power for the Registrar to
delegate his authority when required. The latter received no comments from the
public or the Committee. The first proposal received support as well as a suggestion
that the details of recreational fishers should be made publicly available.

The Committee does not agree that information about recreational fishers should be
made publicly available, as this access may subject recreational fishers to unwanted
targeting by marketing and other non-prescribed organisations.

Recommendation:
The Committee supports both parts of the proposed amendment.

4.16 Transfer on death of holder (reference number 59)

The Committee understands that the inclusion of this proposed new provision is in
response to the matter being raised with the State Solicitors’ Office, and its
subsequent response. It also understands that the Government has committed to
increasing the security of fishers’ rights, and providing the ability to bequeath an
authorisation and its associated entitlement is a reflection of these increased rights.

Recommendation:
The Committee supports the proposed new provision.
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4.17 Renewal after expiry (reference number 60)

The Discussion Paper suggests that there may be times when there are valid reasons
for a fisher to be unable to meet the existing 60-day renewal period. The proposed
FRMA amendment extends the period for renewal for authorisations that expire after
the enactment of the amendment, to 12 months at the Minister’s discretion. The
Committee is unclear about the policy background for this proposal and cannot
support it at this time.

Recommendation:

The Committee is unclear of the policy rationale behind the proposal for the extension
of the renewal period to twelve months, and recommends that further justification be
provided by the Department of Fisheries.

4.18 Temporary transfer of entitlements (reference number 62)

The proposed amendment to this provision would enable all entitlement to be moved
temporarily off a licence without voiding that licence. While the only public comment
about this proposed amendment was not supportive of the change, the Committee
considers that the proposal reflects National Competition Policy principles of
decoupling activity licences from units and entitlements. It also considers that the
amendment will encourage more investment in fisheries, and provide a more
professional business framework.

Recommendation:
The Committee supports the proposed amendment.

4.19 Variation (reference number 63)

The proposed amendment increases the ability of the Executive Director to refuse an
application for a variation in an authorisation for reasons such as to prevent or
mitigate environmental harm, or for any other reason set out in the Regulations or in
the relevant Management Plan.

Comments from the public suggested that the Executive Director should also be able
to refuse an application for a variation if he considered that public health would be put
at risk, and only in accordance with ecologically sustainable development principles.
The Committee considered the public comments and is of the view that the suggestion
with respect of Ecologically Sustainable Development (ESD) is already covered by
the provision, and that public health issues are outside the scope of the FRMA.

Recommendation:
The Committee supports the proposed amendment.

4.20 Miscellaneous offences (reference number 70)

The Discussion Paper outlined two major amendments to this provision. The first was
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the proposed creation of a new general offence relating to the possession of fish taken
by unauthorised fishing gear, or gear used in contravention of the Act, regulations or
management plan. This proposal received support from the public and also prompted
the suggestion that another general offence be created to deal with fishers who left
unwanted or untargeted fish (eg blowfish) on the shore, jetty or elsewhere to die,
rather than returning them to the water as quickly as possible. The Committee
supports this proposal.

The other part of the proposed amendment dealt with people who “attempted to
commit” an offence or people who aid, abet, etc another to commit an offence. The
Department proposes that these people should all be treated as though they have
committed the offence. This part of the proposed amendment attracted no comments
from either the public or the Committee.

Recommendation:

The Committee supports the proposed amendment. It also recommends that an
additional general offence be created for not returning unwanted fish to the water as
soon as possible.

4.21 False statements in applications (reference number 75)

The proposed amendment to this provision is in two parts: the first to extend the
existing provision to cover all documents relating to authorisations, entitlements or
rights; and the second to create an offence for knowingly using a false document to
get a benefit. Only the first part of the proposed amendment attracted a comment, and
that was to further extend the provision to include “returns”. The Committee agrees
that the word “returns” needs to be incorporated into the header and in the amended
provision.

Recommendation:
The Committee supports the proposed amendment with the inclusion of “returns”
throughout the amended provision.

4.22 Warrants — high value species
(reference number 78, subsection 2)

The proposed amendments to this provision were in two parts: firstly enabling a
Fisheries Officer who executes a warrant from not necessarily having to be the officer
who obtained the warrant; and secondly, extending the powers of Fisheries Officers to
obtain a warrant to enter and search a premise where it is reasonably suspected that
high value fish species are being held.

While the first part of the proposed amendment attracted no comments, the second
part received a comment which suggested that Fisheries Officers should have
additional powers for entry and search of premises where it was suspected that non-
priority fish species may be held. With respect to this comment, the Committee
generally supported the extension of powers for Fisheries Officers to deal with lower
value species, but it understands that the coercive powers of the State needs to be
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balanced with the right of an individual to enjoy their privacy. The extent of powers
of a Fisheries Officer is a political decision.

Recommendation:
The Committee supports the proposed amendment related to warrants.

4.23 Other powers of fisheries officers (reference number 81)

The Discussion Paper proposed four amendments to this provision:

1. provide power for a Fisheries Officer directing someone to stop to move, or be
moved, to a safe stopping place;

2. more broadly define the records and documents Fisheries Officers may require
and inspect to include financial records of the relevant fishing business;

3. redefine “photographs” to include all images, however stored (e.g.
electronically or hard copy); and

4. ensure people who have been directed to wait for a Fisheries Officer must not
interfere with any potential evidence.

Only the proposal about requiring financial records attracted a direct (and non-
supportive) comment. However, the first proposal prompted a suggestion that
Fisheries Officers should be cross-authorised to carry out duties on behalf of other
agencies (eg DEC) and co-badged so that their uniforms display the logos of each of
the agencies for whom the officer may represent in the field. The other proposals
received no comments.

The Committee agrees with the proposed amendment with respect to the requirement
for relevant financial records. It agrees that such records may be essential for an
investigation particularly with respect to organised crime.

The Committee agrees with the public comment that Fisheries Officers should have
cross-jurisdictional powers. However, it understands that it is legislation such as the
Conservation and Land Management Act and the Wildlife Conservation Act that are
unclear about the powers of Fisheries Officers as de facto wildlife or Conservation
and Land Management (now DEC) officers. Addressing this situation is outside the
scope of the Review.

Recommendations:
The Committee supports the proposed amendments to this provision.

4.24 Liability of officers for offence by body corporate
(reference number 87)
The proposed amendments to this provision are in two parts: the first proposing the

requirement for officers of a corporate body to prove they are not responsible for an
offence; and the second about establishing the state of mind of a body corporate.

The public comments on the proposed amendment focussed on the requirement for

“reverse onus of proof” and the concern that this concept was without precedent. In
fact, the Committee understands that a similar requirement is outlined in other
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legislation — for example the Victorian Fisheries Act 1995 s.120— and is an accepted
method to prove innocence in these circumstances.

There was also concern about the scope of the definition of “corporate body” within
this proposed amendment. The Committee agrees that a clear definition of the term is
required and suggests its inclusion within the “Interpretation” section of the Act.

Recommendation:
The Committee supports the proposed amendment, with the inclusion of a definition
of “corporate body” in the Interpretation section of the Act.

4.25 Responsibility of adults (reference number 88)

The Discussion Paper described incidents where adults have claimed that children
were the “owners” of any undersized fish found in the catch by fisheries officers. The
proposed amendment is framed to make adults in charge of children responsible for
their fishing activities.

The Committee supports the proposed amendments to this provision, acknowledging
that “in possession of”” will need defining in the Interpretation section of the FRMA.

Recommendation:
The Committee supports the proposed amendment with the inclusion of a definition of
“in possession of” in the Interpretation section of the Act.

4.26 Evidence of scientific matters (reference number 95)

The proposed amendment to this provision was framed to broaden the scope of
scientific evidence presented in a Court to include aquaculture, fishing gear, fish
biology and pathology. The public comments raised the question of whether this
would include DNA evidence. While the Committee understood that DNA evidence
would be included in “scientific evidence”, it suggests that to put the matter beyond
doubt, “DNA evidence”should be specifically included in the amended provision.

Recommendation:
The Committee supports the proposed amendment with the specific inclusion of DNA
evidence in the provision.

4.27 Additional penalties based on ten times value of fish

(reference number 100)
The Discussion Paper proposed two amendments to this provision: the first to clarify
that the additional penalties should be based on the value of the fish that are subject of

the offence; and the second to provide a maximum penalty that can be imposed in
respect to circumstance, class of person, or class of the offence.

The second part of the proposed amendment attracted comments that there should be

no maximum penalty. The Committee, however, considers that unless penalties are
capped in the proposed manner, unfair and unrealistic fines may result, particularly
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for some recreational fishing offences and commercial fishing offences of a technical
nature.

Recommendation:
The Committee supports the proposed amendment.

4.28 Court may prohibit person (reference number 103)

The Committee understands that the three amendments proposed to this provision are
designed to enable Fisheries Officers to more effectively deal with serial offenders.
The first of these proposals — prohibiting serial offenders being on any boat (rather
than any commercial fishing boat) — attracted a comment that this prohibition should
only refer to boats in certain places.

The Committee did not agree with the public comment. It understands that black
market offenders regularly use non-commercial fishing boats for illegal activities, and
Fisheries Officers should have the powers to deal with these offenders in any location
in State waters.

Recommendation:
The Committee supports the proposed amendment.

4.29 Giving of notice (reference number 105)

The proposed amendment to this provision extends the time for which an
infringement notice may be served, from 21 days afters the date of the alleged offence
to 90 days after the Fisheries Officer becomes aware of the offence. While there was
some support for the proposal, it was also suggested (by two respondents) that 90
days was too long and a more reasonable period should be 45 days after the Fisheries
Officer becomes aware of the offence. The Committee supports this latter view.

Recommendation:
The Committee recommends that the period of time be amended to 45 days after the
Fisheries Officer becomes aware of the offence.

4.30 Fisheries Research and Development Fund
(reference number 106)

The proposed amendments to this provision broaden the types of funds that can be
credited to, and the sorts of activities that can be paid out of, the Fisheries Research
and Development Fund. While there was general support for the proposed
amendments, there was a comment that “aquaculture” had been omitted from the list
of potential beneficiaries of the Fund, and that an “indigenous fishing fund” should be
additionally created.

The Committee agreed that “aquaculture” should be included in the list of potential
beneficiaries of the Fund. It also suggested that the Fund should be used to receive
any funds provided to the recreational or customary sectors for reallocation purposes,
and as a source of funds for these sectors to purchase shares from other sectors. The
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Committee considered that the establishment of an Indigenous Fishing Fund (as
described in the Aboriginal Fishing Strategy) would be more appropriately established
under other State legislation such as the Industry and Technology Development Act
1998 or under Commonwealth legislation.

Recommendations:
The Committee supports the proposed amendment, with the following additions:
e the Fund is to be credited with funds provided to the recreational and
customary sectors for reallocation purposes;
e the Fund is to be a source of funds for the purchase of shares by the
recreational and customary fishing sectors; and
e aquaculture is to be included as a potential beneficiary of the Fund.

4.31 Confidentiality (reference number 111)

The Discussion Paper proposed three amendments to this provision: the first
providing for the release of summaries of catch and effort data; the second allowing
for the release of confidential information to approved investigating agencies; and the
third ensuring that catch history is transferred with the licence. Only the first proposal
attracted comment, with suggestions to consider alternative mechanisms to ensure
confidentiality.

The Committee agrees that alternative methods such as the use of other statistical
aggregation models, or delaying the release of information to the public, should be
considered to ensure confidentiality. It suggests that it may be appropriate to provide a
power for the Regulations to allow the Executive Director to prescribe alternate
methods to ensure confidentiality of fishers when their catch and effort data are
released.

Recommendation:

The Committee recommends that a head power be drafted to prescribe alternate
methods for ensuring the confidentiality of fishers when catch and effort data are
released.

4.32 Regulations — other licences (reference number 115)

The proposed amendments to this provision provide for the regulations to provide the
capacity for the licensing of all activities under the IFM framework, and to license
“masters”. The public comments included a concern that the licensing of masters may
duplicate the Department of Planning and Infrastructure’s role, and a lack of support
for the proposed licensing of customary fishing.

The Committee understands that the “masters” referred to in this provision are
“fishing” masters — not masters responsible for marine safety. Hence it sees no
overlap with other legislation on this issue. With respect of the licensing of customary
fishers, while the Committee acknowledges the public concern with this issue, it
suggests that providing powers to regulate customary fishing is merely maximising
future options. This matter is dealt with in more detail in section 3.3.
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Recommendation:
The Committee supports the proposed amendment.

4.33 Regulations — miscellaneous (reference number 116)

The Discussion Paper outlined a number of additional powers required to regulate the
range of activities and functions that had been identified through the broadening and
updating of the Act. The comments received on the proposals included suggestions
for further extension of this section — specifically in respect of customary fishing, the
provision of catch and effort data from the recreational fishing sector, and the
registration of fish receivers and dealers. There was also support for the proposal to
include a head power in the Regulations to allow holders of Commercial Fishing
Licences (CFLs) to apply for a Recreational Fishing Licence (RFL) in certain
circumstances

The Committee generally agreed with both the proposed amendments, and the
additional proposals from the public. It had some concerns about the proposal to
allow CFL holders to hold RFLs, and suggests that the circumstances in which this
may occur be prescribed in the Regulations.

Recommendations:
The Committee supports the proposed amendments with the inclusion of the
following powers:

e enabling barter and exchange by customary fishers;

e regulating customary fishing;

e requiring data to be provided by the recreational fishing sector; and

e allowing registration of fish dealers and receivers.

It recommends also that holders of CFLs may obtain a RFL under prescribed (rather
than “certain”) conditions, so that these must be specified in the Regulations.
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5. GENERAL COMMENTS

A number of respondents provided either general comments on the FRMA, or
suggestions on specific provisions which had not been picked up in the matrix. A
summary of these comments, and the Committee’s responses, are provided in Table 2
of Volume 2 of this Report.

Many of the suggestions are either outside the Committee’s terms of reference, or
have been incorporated into the relevant sections of this report. However, the
Committee considered that three topics required further development and
consideration. These are discussed under points 5.1, 5.2 and 5.3 below.

5.1 Designated Fishing Zones (s109, s112 FRMA)

There were a number of comments about s109 (‘Area may be prescribed to be
designated fishing zone’) and s112 (‘Directions relating to designated fishing zones”)
of the FRMA. With respect to s109, the provision currently requires that it is the
Governor who decides whether an area meets the criteria to be prescribed a
designated fishing zone (DFZ).

The suggestions for this provision included the proposal that the Minister (rather than
the Governor) should make the decision, and that the criteria be clarified to ensure
that DFZs can be declared for either commercial or for recreational fishing. The
Committee agrees with both proposals and suggests that the Regulations be amended
to describe both recreational and commercial DFZs.

There were also some comments both from individuals and from WAFIC, about the
operation of DFZs generally. The Committee acknowledges that there may be some
operational issues about DFZs that need consideration by both the Department of
Fisheries and the commercial fishing industry. It recommends that further discussions
be held about the matter.

Recommendations:

The Committee recommends that the word ‘Governor’ be replaced with ‘Minister’ in
s 109(1), and that the Regulations clearly identify both commercial and recreational
DFZs.

5.2 Aquaculture (s93, s97 FRMA)

The Aquaculture Council of WA made a number of comments and suggestions with
respect to aquaculture. There were two suggestions that require further development
in this section: namely, to provide a power to enable longer term licences; and a
power to enable the application for a renewal of a lease site half way through the term
of a lease.

With respect to the matter of longer-term licences, the Committee believes that the

power already is provided in s93 of the existing FRMA. It therefore considers that no
further amendment is required to achieve this outcome.
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With respect to the timing of the application for renewal of a lease, the Committee is
aware that the Minister is currently considering a similar proposal for pearling leases.
The proposal for pearling leases would enable a lease-holder to apply for a renewal of
his lease 15-18 years into the 21-year term. The Committee considers that this
increased level of security of tenure has merit and recommends that this matter be
considered in line with the proposed new pearling legislation.

Recommendation:
The Committee recommends that the issue of renewal of aquaculture leases be
considered in line with the proposed new pearling legislation.

5.3 Management plans (s65 FRMA)

There was a suggestion that the Minister should not be able to revoke a management
plan as currently provided in s65 (‘Procedure for amending management plan’).
Instead, it was suggested that if there was a need to close a fishery for a period (due,
for example, to sustainability issues), then the management plan should be amended
rather than revoked.

The Committee considered the suggestion and believes it has some merit. It suggests
that the Department of Fisheries gives further consideration to the matter.

Recommendation:

The Committee recommends that further consideration be given by the Department of
Fisheries to the issue of the Minister revoking management plans.
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6. NEXT STEPS

This draft report is now open for public comment until 16 February 2007. During
that time, the Review Committee will be visiting a number of ports and regional
centres to discuss the report, and any concerns or comments people may have. The
exact dates and venues for these meetings will be advertised in both the local and state
media outlets.

Once submissions have been received on this draft report, a final report will be
developed and forwarded to the Minister for his consideration. It is likely that the
final report may form the basis of the drafting instructions for the Fish Resources
Management Act Amendment Bill which will bring the FRMA into the 21% century.
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APPENDIX 1 LIST OF ACRONYMS

AFMA................. Australian Fisheries Management Authority
BCB.....oooeeen Biodiversity Conservation Bill
BAMB................ Biosecurity and Agriculture Management Bill
CFL......coooiienn. Commercial Fishing Licence
ED..coovvii, Executive Director, Department of Fisheries
EPA................ Environmental Protection Authority

EPBC Act ............ Environment Protection and Biodiversity Conservation Act
FAS ... Fisheries Adjustment Schemes
FO.....ooo Fisheries Officers

FRDF.................. Fisheries Research and Development Fund
FRMA............... Fish Resources Management Act 1994
GPS......coi Global Positioning System
IFM................ Integrated Fisheries Management
LAA............ Land Administration Act 1997
RFL.........c..c... Recreational Fishing Licence
SAT.....oooiiiint. State Administration Tribunal
SHL......cooiiiiinne Sustainable Harvest Level
VMS.....oo Vessel Monitoring System

WA . Western Australia
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INTRODUCTION

This document is a companion document to the “Draft Report of the Ministerial Review
Committee; Proposed Amendments to the Fish Resources Management Act 1994. Volume 1.

Volume 2 presents the data upon which the overview and recommendations in Volume 1 were
based. It provides comments from the submissions received on the Department of Fisheries’
Discussion Paper' released for public comment in April 2006, together with the Ministerial Review
Committee’s responses to these submissions and suggestions. The comments are summarised in
two new columns of the matrix that was originally produced in the Discussion Paper.

The Matrix

The matrix has now been colour-coded. Proposed amendments that have received considerable
discussion and concern expressed, have been coloured tan. These issues have been further
developed and discussed in Section 3 (‘Key Policy Issues’), Volume 1. They include such matters
as “overlapping legislation”, advisory committees, and customary fishing.

For some proposed amendments to the provisions there has been a mixed response with some
submissions supporting, and others not supporting the proposal. These are highlighted in green in
the matrix, and include such matters as the requirement of bonds, and the responsibility of adults for
the actions of children in their care. The Committee has considered the submissions, sought further
clarification where required, and come to the views described in Section 4 (‘Other Issues’) in
Volume 1.

In a number of cases submissions from the public have substantially supported the proposed
amendments. Where the Committee has also supported these proposed amendments, they have been
left un-highlighted (appearing as white) in the matrix. Where there have been no comments from
either the public or from the Committee on the proposed amendments, these have also been left un-
highlighted (so appearing as white in the matrix).

In a number of instances, there have been multiple, similar responses to a proposed amendment —
for example three people may support the proposed amendment. This is represented in the relevant
provision in the “Substantive Comments — Public Consultation” column as, “ Support (x3)”.

Other Comments

Some respondents provided comments on the FRMA which were not directly linked to a proposed
amendment in the matrix. These comments have been summarised in Table 2, then linked where
possible, to an appropriate matrix reference which may develop similar concepts or issues. The
Committee’s response to the comment is presented in an additional column in Table 2.

The Committee’s consideration of both these comments, and those on the proposed amendments
outlined in the matrix, have provided the basis for the recommendations presented in Volume 1.

"“Proposed Amendments to the Fish Resources Management Act 1994. Fisheries Management Paper No. 208”. April
2006.
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Table 3: LIST OF SUBMISSIONS RECEIVED

Commonwealth Government

Australian Fisheries Management
Authority

Department of Agriculture, Fisheries
and Forestry

State Government

PN W

Department for Planning and
Infrastructure, Marine Safety
Conservation Commission of
Western Australia

Department of Environment and
Conservation

Department of Primary Industries
and Fisheries, Queensland
Department of Water
Department of Treasury and Finance
Tourism Western Australia
Department of the Premier and
Cabinet

Peak Bodies and Advisory Committees

A

~

10.

Western Rock Lobster Council
WAFIC

Recfishwest

ACWA

RFAC

Marron Growers Association of WA
Inc

Peel RRFAC

Conservation Council of Western
Australia

Peter E Powell, VFLO Mandurah,
Chair — Peel RRFAC

Yamatji Marlpa Barna Baga Maaja
Aboriginal Corporation and
Goldfields Land and Sea Council

Private individuals, and Industry groups

9

XN AW

Zone C Professional Fisherman’s
Association

South Coast Licensed Fisherman’s
Association

Ron Edwards

A.Sharp

Louise Scibilia

Maxima Pearling Company
Bluecity Enterprises

Raphael Ellul

Sun Kissed Yabbies

10. Phil Shaw
11. Ben Fraser
12. Peter Godfrey
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Appendix 1: LIST OF ACRONYMS

AFMA................ Australian Fisheries Management Authority
BCB.....ooovee Biodiversity Conservation Bill
BAMB................ Biosecurity and Agriculture Management Bill
CFL......coooiienn. Commercial Fishing Licence
ED..cooviiii, Executive Director, Department of Fisheries
EPA................ Environmental Protection Authority

EPBC Act ............ Environment Protection and Biodiversity Conservation Act
FAS ... Fisheries Adjustment Schemes
FO.....ooi Fisheries Officers

FRDF.................. Fisheries Research and Development Fund
FRMA............... Fish Resources Management Act 1994
GPS......co Global Positioning System
IFM................. Integrated Fisheries Management
LAA............ Land Administration Act 1997
RFL.........c.ocoe. Recreational Fishing Licence
SAT.....ocoiiiiiint. State Administration Tribunal
SHL......coviiiinnans Sustainable Harvest Level
VMS....oo Vessel Monitoring System

WA . Western Australia
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